Summary of Contentions of the Parties
I.  The Secretary

A.   In view of (1) the list of milling processes contained
in the Interagency Agreement, supra, and (2) the provision of
Section 3(h)(l)(C) of the Act that all facilities "used in or to
be used in the milling of such minerals, or the work of preparing
coal or other minerals, and (including) custom coal preparation
facilities" are within the Act's definition of "a coal or other
mine," and since the Austin Black plant processes coal by milling
(through crushing and pulverizing) in order to meet customer coal
specifications or market specifications, the plant is a "coal
mine."

B.  There is no requirement that the operator of a
"processing or preparation facility" must actually extract coal,
nor is there a requirement that the coal be previously unprepared
before it reaches a "secondary preparation facility" for the
second facility to be considered a mine under the Act.

C.   (1) Section 3(h)(l) of the Mine Act also provides that
in making his determination of what constitutes mineral milling
"the Secretary shall give due consideration to the convenience of
administration resulting from the delegation to one Assistant
Secretary of all authority with respect to the health and safety
of miners employed at one physical establishment." (2) MSHA has^
demonstrated expertise in inspecting facilities similar to Austin
Black, has executed a continuing enforcement presence at such
facility, inspects several other mines and facilities in the
area, and has an MSHA office in close proximity to the Austin
Black plant.

D.  The Occupational Safety and Health Act of 1970 is a
residual statute when another federal agency has authority to
regulate.  Thus, Section 4(b)(l) thereof provides:

Nothing in the Act shall apply to working conditions
of employees with respect to which other Federal
agencies . . . exercise statutory authority to pre-
scribe or endorse standards or regulations affecting
occupational safety and health.

II .  VenBlack

A.  VenBlack is a customer, consumer and purchaser only of
coal already prepared to its specification, to be used in its
manufacturing processes and the product delivered to its
customers.
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